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(ii) An evaluation of the relationship
between coastal energy impact projects
and the approved CZM program;

(iii) A description of energy activi-
ties in coastal areas and the impact re-
sulting from these activities; and

(iv) An evaluation of the effective-
ness of the coastal energy impact pro-
gram in dealing with these con-
sequences.

(2) Procedure for assessing adherence to
the terms of financial assistance awards.
See §923.133(c)(4).

[47 FR 21021, May 17, 1982, as amended at 57
FR 31114, July 14, 1992. Redesignated and
amended at 61 FR 33818, June 28, 1996]

§923.134 Public participation.

(a) As required by section 312(b) of
the Act, in evaluating a coastal State’s
performance, the Secretary shall con-
duct the evaluation in an open and
public manner, and provide full oppor-
tunity for public participation, includ-
ing holding public meetings in the
State being evaluated and providing
opportunities for the submission of
written and oral comments by the pub-
lic. The Secretary shall provide the
public with at least 45 days notice of
such public meetings by placing a no-
tice in the FEDERAL REGISTER, by pub-
lication of timely notices in news-
papers of general circulation within
the State being evaluated, and by com-
munications with persons and organi-
zations known to be interested in the
evaluation. Each evaluation shall be
prepared in report form and shall in-
clude written responses to the written
comments received during the evalua-
tion process.

(b) Requirements. (1) The Assistant
Administrator will publish a Notice of
Intent to Evaluate in the FEDERAL
REGISTER at least 45 days before the
public meeting(s). The notice will in-
clude a Statement of the availability
of the State’s performance report and
the supplemental information request.

(2) Each State will issue a notice of
the public meeting(s) in its evaluation
by placing a notice in the newspaper(s)
of largest circulation in the coastal
area where the meeting(s) is being held
and by taking other reasonable action
to communicate with persons and orga-
nizations known to be interested in the
evaluation, such as sending a notice of
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the meeting(s) to persons on its mail-
ing list and publishing a notice in its
newsletter, at least 45 days before the
date of the public meeting(s). The
State will provide a copy of such notice
to the Assistant Administrator. States
are encouraged to republish the news-
paper notice at least 15 days before the
date of the public meeting(s). The
State will inform the public that oral
or written comments will be accepted
and that attendance at the public
meeting(s) is not necessary for submis-
sion of written comments.

(3) Notice of the availability of final
findings will be published in the FED-
ERAL REGISTER. The notice will state
that copies of the final findings will be
available to the public upon written re-
quest. Copies of the final findings will
be sent to persons and organizations
who participated in the evaluation, in
accordance with 923.133(b)(7).

[47 FR 21021, May 17, 1982, as amended at 57
FR 31114, July 14, 1992. Redesignated and
amended at 61 FR 33818, June 28, 1996]

§923.135 Enforcement.

(a) Procedures and criteria for invoking
and lifting interim sanctions. (1) As re-
quired by section 312(c) of the Act:

(i) The Secretary may suspend pay-
ment of any portion of financial assist-
ance extended to any coastal State,
and may withdraw any unexpended
portion of such assistance, if the Sec-
retary determines that the coastal
State is failing to adhere to—

(A) The management program or a
State plan developed to manage a na-
tional estuarine reserve established
under section 315 of the Act (16 U.S.C.
1461), or a portion of the program or
plan approved by the Secretary; or

(B) The terms of any grant or cooper-
ative agreement funded under this title
(16 U.S.C. 1451-1464).

(ii) Financial assistance may not be
suspended under paragraph (a)(1)(i) of
this section unless the Secretary pro-
vides the Governor of the coastal State
with—

(A) Written specifications and a
schedule for the actions that should be
taken by the State in order that such
suspension of financial assistance may
be withdrawn; and
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(B) Written specifications stating
how those funds from the suspended fi-
nancial assistance shall be expended by
the coastal State to take the actions
referred to in paragraph (a)(1)(ii)(A) of
this section.

(iii) The suspension of financial as-
sistance may not last for less than 6
months or more than 36 months after
the date of suspension.

(2) Requirements. (i) The Assistant Ad-
ministrator will identify the need for
interim sanctions through the con-
tinuing review process. The Assistant
Administrator will use the criteria at
§923.135(a)(3) in determining when to
invoke interim sanctions.

(ii) The Assistant Administrator will
issue the State a preliminary finding of
non-adherence with the approved CZM
program, or a portion thereof, and/or
with a term or terms of a grant or co-
operative agreement. This preliminary
finding of non-adherence may be con-
tained in the draft evaluation findings,
or in a preliminary notification letter
to the State CZM program manager. If
the preliminary finding is contained in
a preliminary notification letter, the
Assistant Administrator will comply
with the applicable public participa-
tion requirements of section 312(b) and
NOAA’s regulations at §923.134. The
draft evaluation findings or prelimi-
nary notification letter containing a
preliminary finding of non-adherence
will explain that if the finding of non-
adherence is issued, the State is sub-
ject to suspension of financial assist-
ance and, if the State fails to take the
actions specified pursuant to section
312(c) and this part, to withdrawal of
program approval and financial assist-
ance.

(iii) The State will be given 30 days
from receipt of the draft evaluation
findings or preliminary notification
letter to comment on and rebut the
preliminary finding of non-adherence.
During this 30-day period, the State
may request up to 15 additional days to
respond, for a maximum of 45 days
from receipt of the draft evaluation
findings or preliminary notification
letter.

(iv) After considering the State’s
comments, the Assistant Adminis-
trator will decide whether or not to
issue a final finding of non-adherence.

15 CFR Ch. IX (1-1-11 Edition)

If the Assistant Administrator decides
to issue a final finding of non-adher-
ence, he/she will do so in the final eval-
uation findings issued pursuant to sec-
tion 312(b) or in a final notification let-
ter as provided by paragraph (a)(2)(ii)
of this section. The Assistant Adminis-
trator may invoke interim sanctions
provided by section 312(c) immediately
or at any time after issuing the final
evaluation findings or final notifica-
tion letter containing the finding of
non-adherence, but not later than the
next regularly scheduled evaluation.

(v) If the Assistant Administrator de-
cides to invoke interim sanctions, he/
she will do so by sending the final eval-
uation findings or final notification
letter to the Governor of the State and
the State CZM program manager. The
final evaluation findings or final notifi-
cation letter will contain the informa-
tion required in section 312(c)(2) (A)
and (B). This information will include
the amount of financial assistance to
be suspended and redirected, the ac-
tions the State should take in order to
have the suspension withdrawn, how
the suspended funds shall be expended
to take the required actions, and a
schedule for taking the required ac-
tions. The final evaluation findings or
final notification letter will also con-
tain the Ilength of the suspension,
which may not last for less than 6
months or more than 36 months. The
Assistant Administrator will establish
the length of the suspension based on
the amount of time that is reasonably
necessary for the State to take the re-
quired actions. If the State can take
the required actions faster than ex-
pected, the suspension can be with-
drawn early (but not in less than six
months).

(vi) The State must respond to the
final evaluation findings or final notifi-
cation letter by developing a proposed
work program to accomplish the re-
quired actions on the schedule set forth
in the final evaluation findings or final
notification letter. The State may pro-
pose an alternative approach to accom-
plishing the required actions and/or an
alternative schedule. The Assistant Ad-
ministrator’s approval of the State’s
work program will signify his/her
agreement with the approach and
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schedule for accomplishing the actions
necessary to withdraw the suspension.

(vii) The Assistant Administrator
will monitor State performance under
the work program. This may involve
additional direction to the State
through the grant administration proc-
ess and/or a visit to the State by appro-
priate NOAA program staff, evaluation
staff and/or other experts to work with
the State on a specific problem or
issue. The Assistant Administrator will
consider proposals to revise the work
program on a case-by-case basis, pro-
viding that the State will still be able
to accomplish the necessary actions
within a maximum of 36 months.

(viii) The State must document that
it has taken the required actions on
the schedule established under this sec-
tion. The State must provide its docu-
mentation in writing to the Assistant
Administrator. The Assistant Adminis-
trator may conduct a follow-up evalua-
tion or otherwise revisit the State at
his/her discretion.

(ix) If the Assistant Administrator
determines that the required actions
have been taken, the Assistant Admin-
istrator will promptly notify the Gov-
ernor and the State program manager,
in writing, that NOAA has withdrawn
the suspension of financial assistance.
If, however, the State does not take
the required actions, then the Assist-
ant Administrator will invoke the final
sanction provisions of section 312(d) on
program termination and withdrawal
of all financial assistance.

(3) Criteria for invoking interim sanc-
tions. (i) The Assistant Administrator
may consider the following indicators
of non-adherence to an approved State
CZM program in determining whether
to invoke interim sanctions.

(A) Ineffective or inconsistent imple-
mentation of legally enforceable policies
included in the CZM program. Indicators
of ineffective or inconsistent imple-
mentation could include: evidence of
non-compliance with core authorities
by the regulated community; insuffi-
cient monitoring and inspecting of
coastal development to ensure that it
conforms to program requirements and
applicable conditions; or inadequate
enforcement action when development
is found not to be in compliance with
the program or permit under which it
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is authorized or is found to be an
unpermitted activity. In applying this
indicator, NOAA will consider any
available evidence of the impacts of in-
effective or inconsistent implementa-
tion on coastal resources.

(B) Inadequate monitoring of the ac-
tions of State and local agencies for com-
pliance with the program. Indicators of
inadequate monitoring of these agen-
cies could include: evidence of non-
compliance of networked agencies with
the CZM program, unresolved conflicts
between agencies regarding what con-
stitutes compliance with the program,
or lack of a mechanism to ensure that
all State agencies will adhere to the
program or to approved local coastal
programs pursuant to NOAA’s regula-
tions at 156 CFR 923.40 (and pursuant to
new section 306(d)(15), after November
5, 1993 and after states have been given
reasonable opportunity to comply with
NOAA’s implementing guidance).

(C) Non-compliance of local coastal pro-
grams with the approved State program.
Indicators of non-compliance could in-
clude: Local permitting or zoning deci-
sions that are inconsistent with State
standards or criteria, widespread
granting of variances such as to render
a zoning program ineffective in meet-
ing State standards or criteria,
changes to local comprehensive plans
or zoning maps that are inconsistent
with State standards or criteria, or in-
adequate monitoring and enforcement,
as described in paragraph (a)(3)(i)(A) of
this section.

(D) Ineffective implementation of Fed-
eral consistency authority. Indicators of
ineffective implementation could in-
clude: Not reviewing Federal activities,
Federal licenses and permits, including
offshore oil and gas exploration and de-
velopment, and Federal financial as-
sistance to State and local govern-
ments for consistency with the ap-
proved CZM program or employing re-
view procedures that are not in accord-
ance with State and NOAA regulations.

(E) Inadequate opportunity for inter-
governmental cooperation and public par-
ticipation in management program imple-
mentation. Indicators of inadequate op-
portunity could include: not carrying
out procedures necessary to insure ade-
quate consideration of the national in-
terest in facilities which are necessary
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to meet requirements which are other
than local in nature, not implementing
effectively mechanisms for continuing
consultation and coordination, not pro-
viding required notice that a manage-
ment program decision would conflict
with a local zoning ordinance, decision
or other action pursuant to section
306(d)(3)(B)(i) and 15 CFR 923.57, or not
providing opportunities for public par-
ticipation in permitting processes, con-
sistency determinations and other
similar decisions pursuant to new sec-
tion 306(d)(14) after November 5, 1993
and after states have been given rea-
sonable opportunity to comply with
NOAA’s implementing guidance.

(F) Non-adherence to the terms of a
grant or cooperative agreement, including
the schedule for funded activities. The
Assistant Administrator will also con-
sider the extent to which priorities for
expenditure of Federal funds reflect an
appropriate priority for activities nec-
essary to implement and enforce core
program authorities effectively.

(G) Not submitting changes to the
approved program for Federal approval
on a schedule developed pursuant to 15
CFR 923.81(a) and 923.84(b)(1)(i) or de-
veloping and implementing changes to
the approved program without Federal
approval which are inconsistent with
the Act or the approved program or
which result in a reduced level of pro-
tection of coastal resources.

(ii) The Assistant Administrator may
consider whether an indication of non-
adherence is of recent origin (in which
case the State may be given a reason-
able opportunity to correct it) or has
been repeatedly brought to the State’s
attention without corrective action in
determining whether to invoke interim
sanctions.

(b) Withdrawal of program approval
and financial assistance. (1) As required
by sections 312(d) and 312(e) of the Act:

(i) The Secretary shall withdraw ap-
proval of the management program of
any coastal State and shall withdraw
financial assistance available to that
State under this title as well as any
unexpended portion of such assistance,
if the Secretary determines that the
coastal State has failed to take the ac-
tions referred to in paragraph
(a)(1)(ii)(A) of this section.

15 CFR Ch. IX (1-1-11 Edition)

(ii) Management program approval
and financial assistance may not be
withdrawn under paragraph (b)(1)(i) of
this section, unless the Secretary gives
the coastal State notice of the pro-
posed withdrawal and an opportunity
for a public hearing on the proposed ac-
tion. Upon the withdrawal of manage-
ment program approval under para-
graph (b)(1)(i) of this section, the Sec-
retary shall provide the coastal State
with written specifications of the ac-
tions that should be taken, or not en-
gaged in, by the State in order that
such withdrawal may be canceled by
the Secretary.

(2) Requirements. (i) If the Assistant
Administrator determines that the
State has not taken the actions re-
quired in §923.135(a)(2), the Assistant
Administrator will provide the Gov-
ernor and the State CZM program man-
ager with written notice of this finding
and NOAA’s obligation to withdraw
program approval and financial assist-
ance under this title. The State will be
given 30 days from receipt of this no-
tice to respond with evidence that it
has taken the actions specified pursu-
ant to §923.135(a)(2). During this 30-day
period, the State may request up to 30
additional days to respond, for a max-
imum of 60 days from receipt of notice.

(ii) If the State does not respond sat-
isfactorily within the time allowed, the
agency will notify the State of intent
to take the proposed action. This no-
tice will be published in the FEDERAL
REGISTER and will inform the State of
its right to a public hearing.

(iii) If the State does not request a
public hearing or submit satisfactory
evidence that it has taken the actions
specified pursuant to §923.135(a)(2)
within 30 days of publication of this no-
tice, and the Assistant Administrator
determines that the State has failed to
take the actions specified pursuant to
§923.135(a)(2), the Assistant Adminis-
trator will withdraw program approval
and financial assistance and will notify
the State in writing of the decision and
the reasons for it. The notification will
set forth actions that must be taken by
the State which would cause the As-
sistant Administrator to cancel the
withdrawal.

(iv) If the State requests a public
hearing within 30 days of publication of
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the notice of intent to withdraw pro-
gram approval and financial assistance,
the Assistant Administrator will pub-
lish 30 days advance notice of the hear-
ing in the FEDERAL REGISTER and the
newspaper(s) of largest circulation in
the State’s coastal zone. The hearing
will be held in a location convenient to
the citizens of the State’s coastal zone
and a record of the hearing will be
maintained. Within 30 days of the com-
pletion of the hearing, the agency will
make the determination as set forth in
paragraph (b)(2)(iii) of this section.

(3) If program approval and financial
assistance are withdrawn pursuant to
this section, a notice will be placed in
the FEDERAL REGISTER and Federal
consistency under section 307 of the
Act will cease to apply to the State’s
CZM program.

[47 FR 21021, May 17, 1982, as amended at 57
FR 31114, July 14, 1992. Redesignated and
amended at 61 FR 33818, June 28, 1996]

PART 930—FEDERAL CONSISTENCY
WITH APPROVED COASTAL MAN-
AGEMENT PROGRAMS

Subpart A—General Information

Sec.

930.1 Overall objectives.

930.2 Public participation.

930.3 Review of the implementation of the
federal consistency requirement.

930.4 Conditional concurrences.

930.5 State enforcement action.

930.6 State agency responsibility.

Subpart B—General Definitions

930.10 Index to definitions for terms defined
in part 930.
930.11 Definitions.

Subpart C—Consistency for Federal
Agency Activities

930.30 Objectives.

930.31 Federal agency activity.

930.32 Consistent to the maximum extent
practicable.
930.33 Identifying Federal agency activities
affecting any coastal use or resource.
930.34 Federal and State agency coordina-
tion.

930.35 Negative determinations for proposed
activities.

930.36 Consistency determinations for pro-
posed activities.

Pt. 930

930.37 Consistency determinations and Na-
tional Environmental Policy Act (NEPA)
requirements.

930.38 Consistency determinations for ac-
tivities initiated prior to management
program approval.

930.39 Content of a consistency determina-
tion.

930.40 Multiple Federal agency participa-
tion.

930.41 State agency response.

930.42 Public participation.

930.43 State agency objection.

930.44 Availability of mediation for disputes
concerning proposed activities.

930.45 Availability of mediation for pre-
viously reviewed activities.

930.46 Supplemental coordination for pro-
posed activities.

Subpart D—Consistency for Activities
Requiring a Federal License or Permit

930.50
930.51

Objectives.

Federal license or permit.

930.52 Applicant.

930.53 Listed federal license or permit ac-
tivities.

930.564 Unlisted federal license or permit ac-
tivities.

930.565 Availability of mediation for license
or permit disputes.

930.56 State agency guidance and assistance
to applicants.

930.57 Consistency certifications.

930.58 Necessary data and information.

930.59 Multiple permit review.

930.60 Commencement of State agency re-
view.

930.61 Public participation.

930.62 State agency concurrence with a con-
sistency certification.

930.63 State agency objection to a consist-
ency certification.

930.64 Federal permitting agency responsi-
bility.

930.656 Remedial action for previously re-
viewed activities.

930.66 Supplemental coordination for pro-
posed activities.

Subpart E—Consistency for Outer Conti-
nental Shelf (OCS) Exploration, Devel-
opment and Production Activities

930.70 Objectives.

930.71 Federal license or permit activity de-
scribed in detail.

930.72 Person.

930.73 OCS plan.

930.74 OCS activities subject to State agen-
Ccy review.

930.75 State agency assistance to persons.

930.76 Submission of an OCS plan, necessary
data and information and consistency
certification.

253



		Superintendent of Documents
	2014-08-21T11:49:56-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




